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THE  ROLE  OF  THE  CROWN  ATTORNEY  IN  THLj™iSTimflOL,lil.SIlC£ 


INTRODUCTION 

I  HAVE  BEEN  ASKED  TO  SPEAK  TO  YOU  TODAY  ON  THE  ROLE 
OF  THE  CROWN  ATTORNEY  IN  THE  ADMINISTRATION  OF  JUSTICE,  THE 
BREADTH  OF  THE  TOPIC  IS  SUCH  THAT  MY  REMARKS  OF  NECESSITY 
WILL  BE  GENERAL.  FURTHERMORE,  AS  BOTH  YOU  AND  I  ARE  RELATIVELY 
NEW  TO  OUR  RESPECTIVE  RESPONSIBILITIES,  EXPERIENCE  AND  TIME 
MIGHT  WELL  TEMPER  OUR  APPROACH  TO  THE  PARTICULAR  MATTERS  THAT 
I  AM  ABOUT  TO  DISCUSS  WITH  YOU.  IT  IS  FAIR  TO  SAY,  HOWEVER, 
THAT  THE  VIEWS  I  AM  ABOUT  TO  GIVE  YOU  TODAY  I  HAVE  HELD  FOR 
SOME  TIME  BOTH  AS  A  MEMBER  OF  THE  DEFENCE  BAR  AND  THE  STAFF 
OF  THE  ATTORNEY  GENERAL  OF  THIS  PROVINCE. 


WHENEVER  I  AM  ASKED  JUST  WHAT  THE  ROLE  OF  THE 
CROWN  ATTORNEY  IS,  I  INVARIABLY  REFER  THE  QUESTIONER  TO 
THAT  STATEMENT  OF  MR.  JUSTICE  RAND  IN  THE  CASE  OF  BOUCHER 
VS.  THE  QUEEN,  WHERE  HE  SAID; 

"  IT  CANNOT  BE  OVEREMPHASIZED  THAT  THE  PURPOSE 
OF  A  CRIMINAL  PROSECUTION  IS  NOT  TO  OBTAIN  A 
CONVICTION;  IT  IS  TO  LAY  BEFORE  A  JURY  WHAT 
THE  CROWN  CONSIDERS  TO  BE  CREDIBLE  EVIDENCE 
RELEVANT  TO  WHAT  IS  ALLEGED  TO  BE  A  CRIME, 
COUNSEL  HAVE  A  DUTY  TO  SEE  THAT  ALL  AVAIL¬ 
ABLE  LEGAL  PROOF  OF  THE  FACTS  IS  PRESENTED; 

IT  SHOULD  BE  DONE  FIRMLY  AND  PRESSED  TO  ITS 
LEGITIMATE  LENGTH,  BUT  IT  ALSO  MUST  BE  DONE 
FAIRLY.  THE  ROLE  OF  THE  PROSECUTOR  EXCLUDES 
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ANY  NOTION  OF  WINNING  OR  LOSING;  HIS  FUNCTION  IS 
A  MATTER  OF  PUBLIC  DUTY  THAT  IN  WHICH.  _IN._C.LV IL 

LIFE  THERE  CAN  BE  NONE  CHARGED  WITH  A  GREATER 

PERSONAL  RESPQNSIBLITY »  IT  IS  TO  BE  EFFICIENTLY 
PERFORMED  WITH  AN  INGRAINED  SENSE  OF  THE  DIGNITY, 

THE  SERIOUSNESS  AND  THE  JUSTNESS  OF  JUDICIAL 
PROCEEDINGS. 

THAT  STATEMENT  NOT  ONLY  DELINEATES  THE  ROLE  OF  THE 
CROWN  ATTORNEY,  BUT  IT  PROVIDES  A  CLEAR  GUIDELINE  AS  TO  THE 
MANNER  IN  WHICH  HIS  RESPONSIBILITIES  MUST  BE  DISCHARGED  IN 
OUR  ADMINISTRATION  OF  JUSTICE,  I  CAN  THINK  OF  NO  BETTER 
STARTING  POINT  FOR  ANY  PERSON  ENTERING  A  CAREER  AS  CROWN 
ATTORNEY  THAN  A  THOROUGH  AND  COMPLETE  READING  OF  THE  CASE  OF 
BOUCHER  VS.  THE  QUEEN,  (1955  S.C.R,  16) 

IT  IS  TRITE  LAW,  OF  WHICH  YOU  ARE  ALL  AWARE,  THAT 
UNDER  THE  BRITISH  NORTH  AMERICA  ACT  THE  ATTORNEY  GENERAL  OF 
THE  PROVINCE  IS  RESPONSIBLE  FOR  THE  ADMINISTRATION  OF  CRIMINAL 
JUSTICE.  THE  CROWN  ATTORNEY,  OF  COURSE,  IS  HIS  DIRECT 
REPRESENTATIVE  IN  EACH  LOCALITY  OF  THE  PROVINCE,  I  AM  SURE  YOU 
ARE  ALL  AWARE  THAT  THE  FUNDAMENTAL  RESPONSIBILITIES  OF  THE 
CROWN  ATTORNEY  DO  NOT  DIFFER  FROM  THOSE  WHICH  HAVE  LONG  BEEN 
RECOGNIZED  AS  THE  RESPONSIBILITIES  OF  A  CROWN  COUNSEL  IN  ENGLAND, 

I  AM  NOT  REFERRING  TO  THOSE  DUTIES  FOUND  IN  THE  CROWN  ATTORNEYS 
ACT,  WHICH  I  ASSUME  YOU  ARE  FAMILIAR  WITH,  BUT  RATHER  TO  THOSE 
VERY  BASIC  RESPONSIBILITIES  WHICH  HAVE  DEVELOPED  IN  THE  TRADITIONS 
OF  YOUR  OFFICE,  GUIDANCE  IS  TO  BE  FOUND  FOR  THE  DISCHARGE  OF 
THESE  RESPONSIBILITIES  AND  ANALOGIES  ARE  TO  BE  DRAWN  WITH  THE 
MANNER  IN  WHICH  THOSE  RESPONSIBILITIES  ARE  DISCHARGED  IN  ENGLAND 
AND  NOT  WITH  THE  MANNER  IN  WHICH  THEY  ARE  DISCHARGED  IN  THE 
UNITED  STATES.  UNLIKE  THE  DISTRICT  ATTORNEY,  YOU  DO 
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NOT  INVADE  THE  REALM  OF  THE  INVESTIGATING  POLICE  OFFICER  IN 
OUR  SYSTEM  OF  JUSTICE.  THE  NATURE  OF  YOUR  OFFICE  OF  CROWN 
ATTORNEY  IS  ENTIRELY  DIFFERENT. 

NATURE  OF  THE  OFFICE  OF  CROWN  ATTORNEY 

THE  NATURE  OF  YOUR  OFFICE,  OF  COURSE,  IS  DICTATED 
TO  A  LARGE  EXTENT  BY  THE  CHARACTER  OF  A  CRIMINAL  PROSECUTION. 
THIS  IS  NOT  A  CONTEST  BETWEEN  INDIVIDUALS,  NOR  IS  IT  A 
CONTEST  BETWEEN  THE  CROWN  ENDEAVORING  TO  OBTAIN  A  CONVICTION 
AND  AN  ACCUSED  PERSON  SEEKING  AN  ACQUITTAL.  AS  RAND  J.  SAID 
YOUR  ROLE  EXCLUDES  ANY  NOTION  OF  WINNING  OR  LOSING,  YOUR 
FUNCTION  IS  A  PUBLIC  DUTY,  PROFESSIONAL  RIVALRY  DOES  NOT 
ENTER  THE  DISCHARGE  OF  YOUR  RESPONSIBILITIES.  THE  WIDE 
DISCRETIONS  GIVEN  YOU,  WHICH  I  WILL  DEAL  WITH  LATER,  ARE 
EXERCISED  IN  THE  INTEREST  OF  JUSTICE.  YOU  ARE  NOT  THE 
SERVANT  OF  THE  CROWN,  THE  SERVANT  OF  ANY  POLITICAL  PARTY, 

THE  SERVANT  OF  THE  GOVERNMENT,  THE  SERVANT  OF  AN  OBSOLESCENT 
OR  RIGOROUS  POSITIVE  LAW.  RATHER,  IN  FACT,  YOU  ARE  A  SERVANT 
OF  JUSTICE.  IT  HAS  BEEN  SAID  THAT  THE  OFFICE  OF  ATTORNEY 
GENERAL  MUST  STAND  ABOVE  AND  APART  FROM  THE  CLAMOR  OF  THE 
CROWD,  THIS  ALSO  APPLIES  TO  HIS  REPRESENTATIVES  .  YOU  MUST 
NOT  ALIGN  WITH  ANY  PERSONS  OR  GROUP  OF  PERSONS  IN  THE 
EXERCISE  AND  DISCHARGE  OF  YOUR  RESPONSIBILITIES,  PARTICULARLY 
IN  THE  EXERCISE  OF  YOUR  DISCRETION  IN  DETERMINING  WHETHER  TO 
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PROSECUTE  OR  NOT  TO  PROSECUTE,  ONLY  THE  PUBLIC  INTEREST  SHOULD 
DICTATE  THE  PATH  YOU  WILL  FOLLOW.  I  KNOW  THESE  ARE  BROAD 
GENERALITIES  AND  I  KNOW  YOU  HAVE  HEARD  THEM  BEFORE,  BUT  THEY 
ARE  SO  IMPORTANT  TO  YOUR  ROLE  IN  THE  ADMINISTRATION  OF  JUSTICE 
THAT  I  HAVE  NO  HESITATION  IN  REPEATING  THEM  TO  YOU.  YOU  ARE 
ONE  OF  A  GROUP  OF  INDIVIDUALS  IN  CIVILIAN  LIFE  OF  THIS  SOCIETY 
WHO  ARE  CHARGED  WITH  A  GREAT  PERSONAL  RESPONSIBILITY.  YOUR 
SOLE  CONCERN  IS  JUSTICE  WHICH  IS  SOMETHING  THAT  IS  SO  CLOSE  TO 
THE  HEARTS  OF  MEN  THAT  THOSE  CHARGED  WITH  ITS  ADMINISTRATION 
MUST  BE  BEYOND  THE  APPEARANCE  OF  INFLUENCE  BY  ALL  PERSONS, 

GROUPS  OR  PARTIES,  POLITICAL  AND  OTHERWISE. 

THIS  IS  ONE  OF  THE  BASIC  REASONS  WHY  YOUR  ROLE  IN 
OUR  ADMINISTRATION  OF  JUSTICE  DIFFERS  FROM  THAT  OF  THE  DISTRICT 
ATTORNEY  IN  THE  UNITED  STATES.  YOU  CANNOT  TAKE  AN  ACTIVE  PART 
IN  THE  POLICE  INVESTIGATION  OF  A  CRIME  IN  ITS  PRELIMINARY 
STAGES.  TO  DO  SO,  WOULD  PLACE  YOU  IN  A  POSITION  SIMILAR  TO  THAT 
OF  A  POLICEMAN  OR  A  DETECTIVE  AND  YOU  THEREBY  BECOME  AN  ACCUSER, 
RATHER  THAN  ONE  CONCERNED  WITH  AND  SEEKING  JUSTICE.  IF  THERE 
IS  ANY  POLITICAL  INVOLVEMENT  IN  YOUR  CONDUCT,  THEN  THE  OPPORTUNITY 
TO  ACT  IN  AN  IMPARTIAL  AND  QUASI-JUDICIAL  ROLE  IS  SERIOUSLY 
IMPAIRED,  IF  NOT  WHOLLY  ELIMINATED.  YOU  SHOULD,  OF  COURSE,  BE 
AWARE  OF  THE  PROHIBITION  ON  POLITICAL  ACTIVITY  FOUND  IN  THE  PUBLIC 
SERVICE  ACT  OF  ONTARIO.  THE  POLICE  ARE  ENTITLED  TO  SEEK  YOUR 
ADVICE  ON  MATTERS  LEGAL  AND  FACTUAL  IN  RELATION  TO  THE  PROOF  OF  A 
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PATICULAR  OFFENCE,  BUT  BECAUSE  OF  THE  NATURE  OF  YOUR  OFFICE, 

YOU  MUST  NOT  PARTICIPATE  IN  THE  INVESTIGATION  OR  ATTEMPT  TO 
DISCHARGE  THE  RESPONSIBILITIES  OF  AN  INVESTIGATOR,  AS  YOU 
ARE  NO  DOUBT  AWARE,  THE  GOVERNMENT  OF  THIS  PROVINCE  HAS 
RECENTLY  RE-ORGANIZED  THE  JUSTICE  POLICY  FIELD.  IT  HAS  SEVERED 
FROM  THE  DIRECTION  OF  THE  ATTORNEY  GENERAL  THE  LAW  ENFORCEMENT 
AGENCIES,  IT  HAS  CREATED  A  SEPARATE  MINISTRY  IN  THE  GOVERNMENT 
FOR  A  SOLICITOR  GENERAL  WHO  IS  RESPONSIBLE  FOR  THE  ADMINISTRA¬ 
TION  OF  POLICE  FORCES  IN  THIS  PROVINCE,  FROM  YOUR  POINT  OF 
VIEW  AS  A  CROWN  ATTORNEY  THIS  SHOULD  GIVE  YOU  THE  MAXIMUM 
FREEDOM  IN  DEALING  WITH  POLICE  FORCES,  YOU  DEAL  WITH  THEM,  NOT 
AS  THE  LEGAL  EXTENSION  OF  THE  POLICE  ARM,  BUT  RATHER  AS  AN 
EXTENSION  OF  THE  COURT  SYSTEM  WHICH  IS  ATTEMPTING  TO  ENSURE  THAT 
ALL  INDIVIDUALS  WHO  ARE  BROUGHT  BEFORE  THE  BAR  OF  JUSTICE  ARE 
TREATED  FAIRLY  AND  EQUITABLY  IN  ACCORDANCE  WITH  OUR  LAWS.  YOU 
ARE  AN  OFFICER  OF  THE  COURT  BUT  AS  A  PRACTICAL  MATTER,  YOU  WILL 
HAVE  TO  WORK  CLOSELY  WITH  POLICE  AGENCIES.  THIS  DOES  NOT 
NECESSITATE  THE  ESTABLISHMENT  OF  CLOSE  SOCIAL  AND  PERSONAL  RELATION¬ 
SHIPS  WITH  SOME  OF  THEIR  MEMBERS.  SUCH  RELATIONSHIPS  MAY  WELL 
IMPAIR  OR  MAKE  IT  VERY  DIFFICULT  FOR  YOU  TO  DISCHARGE  YOUR 
RESPONSIBILITIES  AS  AN  IMPARTIAL  SEEKER  OF  JUSTICE  IN  YOUR  LOCALITY 
IF  YOU  ARE  TOO  CLOSELY  ALIGNED  WITH  THEM,  THE  RELATIONSHIP 
SHOULD  BE  A  PROFESSIONAL  SOLICITOR-CLIENT  RELATIONSHIP.  YOUR 
SUCCESS  AS  A  CROWN  ATTORNEY  WILL  DEPEND  LARGELY  ON  YOUR  ABILITY 
TO  GET  ALONG  WITH  AND  HAVE  THE  RESPECT  OF  THE  POLICE  FORCES  IN 
YOUR  COMMUNITY,  BUT  YOUR  PRIME  RESPONSIBILITY  IS  TO  THE 
ADMINISTRATION  OF  JUSTICE  TO  SEE  THAT  THE  RULE  OF  LAW  PREVAILS 
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AND  THOSE  ACCUSED  OF  CRIME  ARE  TREATED  FAIRLY  IN  ACCORDANCE 
WITH  THOSE  RULES.  THIS,  OF  COURSE,  DOES  NOT  MEAN  THAT  YOU  DO 
NOT  PRESS  FIRMLY  AND  TO  ITS  LEGITIMATE  END  A  PROSECUTION,  BUT 
IT  DOES  MEAN  THAT  YOUR  ASSESSMENT  OF  ALL  THE  INCIDENTS  OF  THAT 
PROSECUTION  MUST  BE  OBJECTIVE  AND  IMPARTIAL  AND  YOUR  ACTIONS 
DICTATED  BY  THE  ENDS  OF  JUSTICE. 

THE  INSTITUTION  OF  THE  PROSECUTION 

MANY  FACTORS,  OF  COURSE,  BLEND  TOGETHER  TO  DICTATE 
YOUR  ROLE  IN  THE  ADMINISTRATION  OF  JUSTICE.  THE  INSTITUTION 
OF  THE  PROSECUTION  ITSELF  AND  THE  DISCRETION  GIVEN  TO  YOU  IN 
RELATION  THERETO  IS  ONE  OF  THE  MAJOR  FACTORS.  IT  IS  COMPLETELY 
WRONG  IN  MY  VIEW  TO  HOLD  THAT  BECAUSE  THE  LAW  ENFORCEMENT 
AGENCIES  HAVE  LAID  A  CHARGE,  THE  CROWN  ATTORNEY  MUST  AUTOMATICALLY 
AND  MECHANICALLY  PROCESS  THE  MATTER  THROUGH  THE  COURTS.  THE 
ATTORNEY  GENERAL,  AND  YOU  AS  HIS  AGENT,  ARE  GIVEN  A  DISCRETION 
WHICH  MUST  BE  EXERCISED  IN  A  QUASI-JUDICIAL  MANNER  TO  DETERMINE 
WHETHER  OR  NOT  STEPS  WILL  BE  TAKEN  TO  ENFORCE  THE  CRIMINAL  LAW 
IN  ANY  PARTICULAR  SITUATION.  IT  HAS  NEVER  BEEN  THE  RULE  IN  THIS 
PROVINCE,  AND  I  HOPE  IT  NEVER  WILL  BE,  THAT  SUSPECTED  CRIMINAL 
OFFENCES  MUST  AUTOMATICALLY  BE  THE  SUBJECT  OF  PROSECUTION.  THE 
PUBLIC  INTEREST  IS  THE  DOMINANT  CONSIDERATION  OF  ANY  GIVEN  CASE. 
BEFORE  PROCEEDING,  YOU  MUST  GIVE  A  CONSCIENTIOUS  APPRAISAL  TO 
WHETHER  OR  NOT  THERE  IS  SUFFICIENT  EVIDENCE  TO  WARRANT  A 
PROSECUTION.  YOU  COMMENCE  NO  PROSECUTION  UNLESS  THERE  IS  A 
PRIMA  FACIE  CASE.  YOU  MUST  CONSIDER  WHETHER  THE  PROSECUTION  IS 
LIKELY  TO  SUCCEED,  BECAUSE  IT  IS  BAD  FOR  THE  ADMINISTRATION  OF 
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OF  JUSTICE  IF  MANY  PROSECUTIONS  ARE  UNDERTAKEN  WHEN  THERE  IS 
NO  REASONABLE  HOPE  OF  OBTAINING  A  CONVICTION.  SOMETIMES, 
HOWEVER,  YOU  MAY  HAVE  SPECIAL  REASONS  FOR  LAUNCHING  WHAT  IS 
LEGALLY  A  WEAK  CASE,  FOR  EXAMPLE  WHERE  THE  ACCUSED  IS  MORALLY 
GUILTY  AND  THE  LEGAL  POINT  IS  ARGUABLE  AND  IMPORTANT.  IT  MAY 
WELL  BE  IN  THE  PUBLIC  INTEREST  TO  LAUNCH  SUCH  A  PROSECUTION. 
BUT  BEFORE  DOING  SO,  YOU  MUST  HAVE  DIRECTED  YOUR  MIND  TO  THE 
PUBLIC  INTEREST  IN  THE  MATTER  -  AND  AGAIN  YOU  MUST  HAVE  A 
PRIMA  FACIE  CASE  - 

I  HAVE  ALREADY  MADE  THE  POINT  THAT  BY  YOUR  CONDUCT 
AND  ASSOCIATIONS  YOU  MUST  BE  BEYOND  AND  APPEAR  TO  BE  BEYOND 
THE  INFLUENCE  OF  ANY  INDIVIDUALS  OR  GROUPS.  THIS  APPLIES 
EQUALLY  TO  THE  DECISION  TO  PROSECUTE  OR  NOT  TO  PROSECUTE. 

THE  LAW  CAN  BE  NO  RESPECTOR  OF  PERSONS  OR  OF  BODIES  OF  PERSONS 
AND  ACCORDINGLY,  IT  IS  NO  ARGUMENT  AGAINST  A  PROSECUTION  OF 
SAY,  A  BANKER,  TO  SUGGEST  THAT  THE  RESULT  OF  THE  PROSECUTION 
WOULD  SHAKE  PUBLIC  CONFIDENCE  IN  THE  BANKING  SYSTEM  OR  THE 
BANKING  ESTABLISHMENT.  THAT  IS  NOT  THE  PUBLIC  INTEREST  THAT 
YOU  CONSIDER.  THERE  ARE,  HOWEVER,  PROPER  CONSIDERATIONS  SUCH 
AS  THE  EFFECT  OF  THE  PROSECUTION  UPON  THE  PUBLIC  MORALE  AND 
PUBLIC  ORDER.  YOU  MAY  DECLINE  TO  PROSECUTE  BECAUSE  IN  CERTAIN 
CIRCUMSTANCES,  THE  DEFENDANT  MAY  BE  ABLE  TO  POSE  AS  A 
MARTYR  THEREAFTER.  IF  YOU  RECALL  IN  ENGLAND  IN  1951,  THE 
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STONE  OF  SCONE  WAS  STOLEN,  THOSE  RESPONSIBLE  FOR  THE  THEFT 
WERE  WELL  KNOWN,  BUT  THE  ATTORNEY  GENERAL  OF  THE  TIME  DECLINED 
TO  PROSECUTE  FOR  THAT  VERY  REASON.  CONSIDERATIONS  OF  JUSTICE 
AND  MERCY,  OF  COURSE,  ARE  IN  THE  PUBLIC  INTEREST  BECAUSE  THEY 
REFLECT  DIRECTLY  ON  OUR  TOTAL  ADMINISTRATION  OF  JUSTICE.  THERE 
WILL  BE  SITUATIONS  WHERE  YOU  MAY  CONCLUDE  THAT  THE  WRONG-DOER 
HAS  ALREADY  SUFFERED  ENOUGH  OR  PERHAPS  HE  IS  TOO  ILL  TO 
STAND  TRIAL  WITHOUT  GREAT  RISK  TO  HIS  HEALTH,  THESE  ARE  ALL 
MATTERS  WHICH  A  CROWN  ATTORNEY  CAN  APPROPRIATELY  CONSIDER  IN 
DECIDING  WHETHER  TO  PROSECUTE  OR  NOT. 

YOU  SHOULD  ALSO  CONSIDER  WHETHER  OR  NOT  THE 
PARTICULAR  CIRCUMSTANCES  COME  WITHIN  THE  REAL  VICE  AT  WHICH 
THE  SECTION  OF  THE  CRIMINAL  CODE  OR  THE  ACT  OF  THE  LEGISLATURE 
IS  DIRECTED.  TO  USE  THE  CRIMINAL  PROCESS  IN  CASES  WHICH  WERE 
NOT  INTENDED  TO  BE  COVERED  BY  IT,  BRINGS  THE  ADMINISTRATION 
OF  JUSTICE  INTO  CONTEMPT.  AN  EXAMPLE  FREQUENTLY  GIVEN  RELATES 
THE  OFFENCE  OF  CARNAL  KNOWLEDGE  WITH  A  GIRL  BETWEEN  THE  AGES 
OF  M  AND  16,  THIS  SECTION  IS  INTENDED  TO  PROTECT  INNOCENT 
GIRLS  FROM  CORRUPTION  BY  VICIOUS  MEN,  IT  IS  NOT  INTENDED  TO 
MAKE  CRIMINALS  OUT  OF  RESPECTABLE  YOUNG  COUPLES  WHO  ARE 
COURTING,  OFTEN  WITH  THE  APPROVAL  OF  THEIR  PARENTS,  AND  FALL 
VICTIM  TO  ONE  OF  THE  STRONGEST  AND  MOST  NATURAL  TEMPTATIONS 
OF  MANKIND.  IN  ABORTION,  ALTHOUGH  ITS  SIGNIFICANCE  IS  WANING 
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TODAY,  THE  CODE  WAS  NOT  INTENDED  TO  BE  USED  TO  PROSECUTE 
THE  MOTHER,  WHO  CONSENTED  TO  THE  ABORTION,  BUT  BATHER  IT  IS 
DIRECTED  TO  ELIMINATE  THE  PROFESSIONAL  NON-MEDICAL  ABORTIONISTS 
PREYING  ON  SOCIETY,  AGAIN,  THE  CHARGE  OF  ABDUCTION  WAS  NOT 
DESIGNED  TO  BE  USED  AS  A  TOOL  TO  RESOLVE  CUSTODY  DISPUTES 
BETWEEN  THE  NATURAL  PARENTS  OF  CHILDREN,  AT  PRESENT  THERE  IS 
SOME  CONFUSION  ON  THIS  PARTICULAR  POINT,  EUT  IT  IS  MY  VIEW 
THAT  THE  CRIMINAL  LAW  PROCESS  SHOULD  NOT  BE  INVOKED  IN  THESE 
CIRCUMSTANCES  TO  RESOLVE  BASICALLY  WHAT  IS  A  CIVIL  MATTER. 

IN  ANY  EVENT,  IN  EXERCISING  YOUR  DISCRETION,  YOU  WILL,  OF 
COURSE,  CONSIDER  THE  PARTICULAR  EVIL  TO  WHICH  THE  SECTION 
OF  THE  CRIMINAL  CODE  OR  THE  ACT  OF  THE  LEGISLATURE  IS  DIRECTED. 

YOU  WILL  NOT  PERMIT  A  STATUTE  TO  BE  USED  FOR  ANY  OTHER  PURPOSE. 

I  REALIZE  THAT  IN  MANY  CASES  YOU  WILL  NOT  HAVE  AN  OPPORTUNITY 
TO  CONSIDER  ALL  THESE  FACTORS,  BUT  WITH  EXPERIENCE  I  WOULD  HOPE 
YOU  WILL  BE  ABLE  TO  SPOT  QUICKLY  THOSE  CASES  WHERE  SERIOUS 
CONSIDERATION  SHOULD  BE  GIVEN  BY  YOU  AS  CROWN  ATTORNEY  TO 
REQUIRE  THAT  THE  CHARGE  BE  WITHDRAWN.  THE  PRESSURE  OF  YOUR 
DAY  TO  DAY  BUSINESS  MAY  MAKE  THIS  SOUND  VERY  THEORETICAL,  BUT 
IF  YOU  ARE,  IN  FACT,  GOING  TO  DISCHARGE  YOUR  RESPONSIBILITIES 
TO  THE  ADMINISTRATION  OF  JUSTICE,  THEN  YOU  WILL  HAVE  TO  CONTINUALLY 
DIRECT  YOUR  MIND  TO  THIS  QUESTION.  THE  DECISION  OF  WHETHER  OR 
NOT  TO  PROSECUTE  WILL  IN  MANY  CASES  BE  THE  MOST  DIFFICULT 
DECISION  THAT  YOU  EVER  MAKE  AS  A  CROWN  ATTORNEY. 
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ANOTHER  FACTOR  WHICH  IS  PART  OF  THE  MOSAIC  OF 
YOUR  ROLE  IN  THE  ADMINISTRATION  OF  JUSTICE  IS  THE  MANNER  AND 
ATTITUDE  WITH  WHICH  YOU  CONDUCT  A  PROSECUTION  ONCE  THE  DECISION 
TO  PROSECUTE  HAS  BEEN  MADE,  IT  MUST  NOT  BE  OVERLOOKED  AND  , 

CAN  ASSURE  YOU  THAT  THE  DEFENCE  BAR  WILL  NEVER  OVERLOOK  THE 
POWERS  AVAILABLE  TO  THE  CROWN  ATTORNEY  IN  THE  DISCHARGE  OF 
HIS  RESPONSIBILITIES,  BECAUSE  THESE  WIDE  POWERS  HAVE  BEEN  GIVEN 
TO  YOU,  YOU  HAVE  A  COMMENSURATE  RESPONSIBILITY  TO  SEE  THAT 
THEY  ARE  EXERCISED  FAIRLY,  GENERALLY  SPEAKING,  YOU  HAVE 
UNLIMITED  FUNDS  WITH  WHICH  TO  FINANCE  YOUR  PROSECUTION,  YOU 
HAVE  A  POLICE  FORCE  AT  YOUR  COMMAND  TO  DIG  UP  WHATEVER  EVIDENCE 
YOU  CONSIDER  NECESSARY.  INDEED,  YOU  CAN  NO  DOUBT  INVOKE  THROUGH 
THAT  POLICE  FORCE  THE  PUBLIC  MEDIA  TO  MAKE  AN  APPEAL  FOR 
INFORMATION.  YOU  ALSO  HAVE  AVAILABLE  THE  PROVINCIAL  CENTRE  FOR 
FORENSIC  SCIENCES  TO  PROVIDE  YOU  WITH  THAT  TECHNICAL  EVIDENCE 
SO  NECESSARY  IN  MEETING  THE  BURDEN  OF  PROOF.  ALL  THESE  FACILITIES 
ARE  AT  YOUR  COMMAND,  CONTRAST  YOUR  POSITION  WITH  THAT  OF  THE 
DEFENCE  COUNSEL  WHO  HAS  A  LEGAL  AID  CERTIFICATE  AND  AN 
INARTICULATE  CLIENT.  I  RECOGNIZE  THAT  BECAUSE  OF  THE  PRESSURE 
OF  CASE  LOADS  ON  YOU  THAT  ALL  THESE  POWERS  AND  FACILITIES  ARE 
NOT  USED  TO  THEIR  FULL  BY  YOU  IN  EACH  INSTANCE.  BUT  IN  ANY 
GIVEN  CASE,  WHERE  IN  THE  EXERCISE  OF  YOUR  DISCRETION  YOU  FEEL  IT 
IS  APPROPRIATE,  THEN  YOU  HAVE  RESOURCES  WHICH  ARE  COMPLETE  AND 
TOTAL  WITH  WHICH  TO  MEET  THE  SITUATION. 
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NOW  IN  THE  USE  OF  THESE  RESOURCES,  AND  THE  CONDUCT 
OF  A  PROSECUTION,  vqu  MUST  CONSIDER  THEIR  IMPACT  ON  THE  VERY 
JUSTICE  OF  THE  CASE  WHICH  YOU  ARE  PUTTING  BEFORE  THE  COURT. 

WILL  JUSTICE  BE  SERVED  IF  YOU  HARBOUR  ALL  THESE  RESOURCES  FOR 
THE  PROSECUTION  AND  DENY  THEM  WHERE  NECESSARY  TO  THE  DEFENCE... 
...  IN  MY  VIEW  I  THINK  NOT. 


A  NUMBER  OF  YEARS  AGO  MY  PREDECESSOR,  WHO  WAS 
DEPUTY  ATTORNEY  GENERAL  OF  THIS  PROVINCE,  MR.  W.B.  COMMON,  Q.C., 
SAID  TO  THE  JOINT  COMMITTEE  OF  THE  SENATE  AND  HOUSE  OF  COMMONS 
ON  CAPITAL  PUNISHMENT  AND  CORPORAL  PUNISHMENT;  (CONVENED  DURING 

THE  22ND  PARLIAMENT); 

"in  all  of  the  cases,  not  only  in  capital  cases,  but 

USUALLY  IN  ALL  CRIMINAL  CASES,  THERE  IS  COMPLETE 
DISCLOSURE  BY  THE  PROSECUTION  OF  ITS  CASE  TO  THE 
DEFENCE.  TO  USE  A  COLLOQUIALISM,  THERE  ARE  NO 
FAST  ONES"  PULLED  BY  THE  CROWN.  THE  DEFENCE  DOES 
NOT  HAVE  TO  DISCLOSE  ITS  CASE  TO  THE  CROWN.  WE  DO 
NOT  ASK  IT  FOR  A  COMPLETE  FULL  DISCLOSURE  OF  THE 
CASE.  IF  THERE  ARE  STATEMENTS  BY  WITNESSES, 
STATEMENTS  OF  ACCUSED,  THE  ACCUSED  IS  SUPPLIED  WITH 
COPIES,  THEY  KNOW  EXACTLY  WHAT  OUR  CASE  IS,  AND 
THERE  IS  NOTHING  HIDDEN  OR  KEPT  BACK  OR  SUPPRESSED 
SO  THAT  THE  ACCUSED  PERSON  IS  TAKEN  BY  SURPRISE  AT 
TRIAL  BY  SPRINGING  A  SURPRISE  WITNESS  ON  HIM.  IN 
OTHER  WORDS,  I  AGAIN  EMPHASIZE  THE  FACT  THAT  EVERY 
SAFEGUARD  IS  PROVIDED  BY  THE  CROWN  TO  ENSURE  THAT 
AN  ACCUSED  PERSON,  NOT  ONLY  IN  A  CAPITAL  CASE,  BUT 
IN  EVERY  CASE,  RECEIVES  AND  IS  ASSURED  OF  A  FAIR 
AND  LEGAL  TRIAL. 


THOSE  REMARKS  APPLY  EQUALLY  TODAY.  I  RECOGNIZE 
THAT  AS  A  MATTER  OF  LAW,  THERE  IS  NO  MORE  OBLIGATION  ON  THE 
CROWN  TO  DISCLOSE  ITS  CASE  TO  THE  DEFENCE  THAN  THERE  IS  FOR 
THE  DEFENCE  TO  DISCLOSE  ITS  CASE  TO  THE  CROWN.  THE  FACT 
REMAINS,  HOWEVER,  THAT  TO  ENSURE  A  FAIR  TRIAL  THE  CROWN  MUST 
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NOT  HOLD  BACK  ANYTHING  WHEN  TO  DO  SO  WOULD  PREJUDICE  THE  COURT 
IN  ARRIVING  AT  A  JUST  CONCLUSION.  NOT  ONLY  RUST  NOTHING  BE 
SUPPRESSED  SO  AS  TO  TAKE  THE  DEFENCE  BY  SUPRISE,  BUT  IN  MY 
VIEW  THE  CROWN  ATTORNEY  MUST  MAKE  AVAILABLE  TO  THE  DEFENCE, 

IN  THE  APPROPRIATE  CIRCUMSTANCES,  THOSE  WIDE  POWERS  WHICH  I 
HAVE  ABOVE  MENTIONED.  THE  DEFENCE  IS  ENTITLED  TO  CALL  UPON 
YOU  TO  ASSIST  THEM  TO  FIND  WITNESSES  AND  TO  BRING  THEM  TO  COURT 
OR  EVEN  TO  MAKE  WIDE  ENQUIRIES  FOR  CERTAIN  EVIDENCE  BELIEVED 
TO  EXIST  AND  TO  THAT  END  TO  SPEND  PUBLIC  MONEY  IN  THE  COURSE 
OF  THAT  ENQUIRY.  I  BELIEVE  IT  IS  YOUR  DUTY  WITHIN  RFASONABI F 
LIMITS.  TO  OFFER  THAT  AID  AND  THE  REASON  FOR  MY  BELIEF  IS 
SIMPLY  THIS... WHEN  YOU  ANALYZE  THE  NATURE  OF  YOUR  OFFICE  AND 
THE  NATURE  OF  A  PROSECUTION  IN  OUR  SYSTEM  OF  JUSTICE,  IT 
BECOMES  CLEAR  THAT  YOU  ARE  NOT  JUST  A  PROFESSIONAL  COUNSEL 
RETAINED  BY  THE  ATTORNEY  GENERAL,  BUT  ARE  IN  FACT  HIS  LOCAL 
MINISTER  OF  JUSTICE  IN  YOUR  PARTICULAR  COMMUNITY  AND  AS  SUCH, 
YOU  HAVE  A  RESPONSIBILITY  TO  SEE  THAT  ALL  PROSECUTIONS  ARE 
CONDUCTED  WITH  PERFECT  FAIRNESS,  YOU  WILL  NEVER  BOAST  OF 
THE  PERCENTAGE  OF  CONVICTIONS  THAT  YOU  ACHIEVE  OVER  YOUR  TENURE 
OF  OFFICE,  NOR  WILL  YOU  EVER  TAKE  PRIDE  OR  SATISFACTION  FROM 
THE  MERE  FACT  YOU  HAVE  ACHIEVED  A  CONVICTION.  IT  IS  NO  REBUFF 
TO  YOUR  PRESTIGE  IF  YOU  FAIL  TO  CONVINCE  THE  COURT  OF  THE 
PRISONER'S  GUILT.  YOUR  ATTITUDE  MUST  BE  AS  OBJECTIVE  AS  IS 
HUMANLY  POSSIBLE  AND  YOUR  OBJECT  IS  TO  OBTAI N  A  JUST  RESULT, 
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IT  MAY  WELL  BE  THAT  IN  THE  COURSE  OF  A  PROSECUTION  YOU  REACH 
A  STAGE  OF  GENUINE  DOUBT  IN  YOUR  OWN  MIND  AS  TO  THE  GUILT  OF 
THE  ACCUSED.  IN  THESE  CIRCUMSTANCES  YOU  MUST  BE  VERY  CAREFUL 
TO  DISTINGUISH  BETWEEN  A  GENUINE  DOUBT  AS  TO  HIS  GUILT  AND 
YOUR  ABILITY  TO  PROVE  HIS  GUILT.  IF  YOU  CONCLUDE,  HOWEVER, 

THAT  YOU  HAVE  A  GENUINE  DOUBT  AS  TO  HIS  GUILT,  YOU,  AS  A 
MINISTER  OF  JUSTICE,  SHOULD  BE  PREPARED  TO  DIS-CONTINUE  THE 
PROSECUTION.  I  KNOW  MANY  WILL  SAY  THAT  IN  THESE  CIRCUMSTANCES 
YOU  WILL  BE  SUBSTITUTING  YOUR  VIEW  FOR  THAT  OF  THE  COURT. 

THE  ANSWER  TO  THAT  SIMPLY  IS  THAT  IF  YOU  ARE  A  MINISTER  OF 
JUSTICE  IT  IS  NOT  IN  ACCORDANCE  WITH  JUSTICE  TO  ASK  THE  COURT 
TO  CONVICT  A  MAN  WHOM  YOU  BELIEVE  TO  BE  INNOCENT,  AND  THAT 
TO  MY  MIND  IS  A  CONCLUSIVE  ANSWER  TO  ANYONE  WHO  RAISES  THE 
QUESTION.  THAT  ANSWER,  OF  COURSE,  ONLY  FOLLOWS  IF  YOU  ACCEPT 
MY  VIEW  THAT  YOU  ARE  FUNDAMENTALLY  A  LOCAL  MINISTER  OF  JUSTICE 
AND  NOT  AN  ADVERSARY  IN  THE  PROCEEDINGS.  IN  THIS  CONTEXT 
I  THINK  IT  ALSO  FOLLOWS  THAT  I  CONSIDER  IT  THE  DUTY  OF  THE 
CROWN  ATTORNEY  TO  ASSIST  THE  DEFENCE  IN  EVERY  REASONABLE  WAY. 

THERE  WILL  BE  EXCEPTIONS  TO  THIS  RULE,  OF  COURSE,  WHICH  AGAIN 
WILL  FALL  WITHIN  YOUR  OWN  DISCRETION  AND  WHICH  YOU  WILL  FORMULATE, 
HAVING  REGARD  TO  LOCAL  CONDITIONS  AND  YOUR  OWN  EXPERIENCE.  BY 
AND  LARGE  I  WOULD  EXPECT  THE  CROWN  ATTORNEY,  CERTAINLY  IN  ANY 
SERIOUS  CASE,  TO  APPROACH  DEFENCE  COUNSEL  BEFORE  TRIAL  AND  SEE 
IN  WHAT  WAY  YOU  CAN  HELP  AND  IN  RETURN  FOR  SUCH  HELP  I  DO  NOT 
BELIEVE  IT  IS  UNREASONABLE  FOR  YOU  TO  ASK  WHAT  PARTS  OF  YOUR 
CASE  HE  WILL  ADMIT,  SO  AS  TO  REDUCE  THE  NECESSITY  FOR  CALLING 
EVIDENCE.  YOU  WILL  BE  SURPRISED  HOW  EXPERIENCED  DEFENCE  COUNSEL 
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WILL  CO-OPERATE  WITH  YOU  IN  THIS  REGARD. 

YOU  MAY  AT  THIS  POINT  BE  WONDERING  WHETHER  OR  NOT 
I  AM  SUGGESTING  THAT  YOU  JUST  LIE  DOWN  IN  THE  COURSE  OF  ANY 
PROSECUTION  AND  LET  THE  DEFENCE  RUN  ALL  OVER  YOU.  THAT  IS  NOT 
MY  INTENTION  AT  ALL,  IT  IS  YOUR  DUTY  TO  PROSECUTE  AND  YOU  DO 
NOT  HAVE  TO  APOLOGIZE  FOR  SO  DOING,  IT  IS  YOUR  DUTY  TO  PRESS 
YOUR  CASE  WITH  VIGOUR  AND  LET  THE  DEFENCE  LOOK  AFTER  ITSELF 
IN  THE  COURSE  OF  THE  TRIAL.  I  EXPECT  YOU  TO  HIT  HARD,  BUT 
ONLY  WITH  BLOWS  THAT  ARE  SCRUPULOUSLY  FAIR.  IF  YOU  HAVE 
GIVEN  THE  DEFENCE  THE  NAMES  AND  ADDRESSES  OF  THE  CROWN  WITNESSES, 
THE  STATEMENTS  OR  CONFESSIONS  OF  AN  ACCUSED,  THE  REPORTS  OF 
MEDICAL  OR  PSYCHIATRIC  EXAMINATIONS,  ANY  REPORTS  ON  SCIENTIFIC 
EXPERIMENTS,  BALLISTICS,  BLOODS, TEXTILES,  ETC.  THAT  YOU  HAVE 
RECEIVED  FROM  THE  FORENSIC  LAB,  COPIES  OF  DOCUMENTS,  PLANS  AND 
PHOTOGRAPHS  ON  WHICH  YOU  INTEND  TO  RELY,  YOU  WILL  FIND  THAT 
YOU  WILL  HAVE  LEFT  THE  DEFENCE  VERY  LITTLE  TO  COMPLAIN  ABOUT. 

THE  TRIAL  WILL  BE  CONDUCTED  IN  THE  ABSENCE  OF  ALLEGATIONS  THAT 
YOU  HAVE  FAILED  TO  CO-OPERATE,  WHICH  CAN  DISTRACT  THE  COURT 
FROM  THE  REAL  ISSUE.  YOU,  OF  COURSE,  WILL  HAVE  MUCH  INFORMATION 
IN  YOUR  POSSESSION  AND  IT  IS  A  QUESTION  FOR  YOU  TO  DECIDE  HOW 
MUCH  OF  THAT  IS  RELEVANT  TO  THE  ISSUE  AND  HOW  MUCH  YOU  WILL 
DISCLOSE  TO  THE  DEFENCE.  THIS  IS  INFORMATION  THAT  HAS  COME 
TO  YOU  IN  THE  COURSE  OF  THE  PREPARATION  OF  THE  CASE  AS  OPPOSED 
TO  EVIDENCE  UPON  WHICH  YOU  INTEND  TO  RELY.  GENERALLY  SPEAKING, 
HOWEVER,  I  WOULD  EXPECT  THAT  ANY  INFORMATION  WHICH  YOU  HAVE  AND 
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WHICH  YOU  DO  NOT  INTEND  TO  USE,  BUT  WHICH  MIGHT,  IF  BELIEVED 
BY  THE  COURT,  ASSIST  THE  DEFENCE,  SHOULD  BE  MADE  AVAILABLE, 

THERE  ARE  MANY  PRACTICAL  PROBLEMS  INVOLVED  HEREIN,  SUCH  AS 
WHETHER  OR  NOT  YOU  SHOULD  CALL  WITNESSES  AMD  PUT  THEM  ON  THE 
STAND  FOR  CROSS-FXAMINATION  BY  DEFENCE  COUNSEL,  IN  MY  VIEW 
YOU  NEED  NOT  GO  THAT  FAR,  HOWEVER,  IT  MAY  WELL  BE  THAT  IN 
SOME  CIRCUMSTANCES  YOU  WILL  FEEL  THAT  THE  ENDS  OF  JUSTICE 
REQUIRE  IT,  ANOTHER  PRACTICAL  PROBLEM  IS  THE  QUESTION  OF 
WHETHER  OR  NOT  YOU  SHOULD  SHOW  THE  CONFIDENTIAL  INSTRUCTIONS 
YOU  RECEIVE  FROM  THE  POLICE  TO  DEFENCE  COUNSEL.  IN  MY  VIEW, 
DISCLOSURE  DOFS  NDT  REQUIRE  THE  CROuN  TO  MAKE  THOSE  INSTRUCTIONS 
AVAILABLE  TO  DEFENCE  COUNSEL,  INDEED,  IT  IS  MY  VIEW  THAT  TO 
DO  SO  BREACHES  A  TRUST  WHICH  THE  POLICE  PLACE  IN  YOU  BY  GIVING 
YOU  CONFIDENTIAL  INFORMATION  IN  THEIR  BRIEF,  I  BELIEVE 
THAT  THE  INSTRUCTING  POLICE  OFFICER  IS  ENTITLED  TO  EXPECT  THAT 
YOU  WILL  DISTINGUISH  BETWEEN  THAT  WHICH  IS  RFLFVANT  TO  THE  CASE 
AND  HELPFUL  BOTH  TO  THE  CROWN  AND  THE  DEFENCE  AND  THAT  WHICH  IS 
MERELY  INFORMATION  OR  COMMENT  PASSED  ON  TO  YOU  FOR  YOUR  ASSISTANCE, 
THIS  IS  NOT  THE  EVIDENCE  WHICH  YOU  INTEND  TO  RELY  ON  AT  TRIAL 
PUT  MERELY  COMMENT  ON  IT  AND  TO  DISCLOSE  THAT  MAY  WELL  IMPAIR 
THE  FREE  FLOW  OF  INFORMATION  RETWFFN  YOIIRSFLF  AMD  THE  INSTRUCTING 
OFFICER  WHICH  IS  SO  ESSENTIAL  TO  YOU  FOR  THE  PERFORMANCE  OF  YOUR 
DUTIES.  I  EXPECT  THAT  THESE  PARTICULAR  PROBLEMS  WILL  BE  DISCUSSED 
WITH  YOU  BY  OTHERS  IN  THE  COURSE  OF  THESE  LECTURES,  THE  POINT 
I  WISH  TO  MAKE  IS  A  GENERAL  ONE  AND  THAT  IS  AS  A  LOCAL  MINISTER 
OF  JUSTICE  YOU  HAVE  A  DUTY  TO  SEE  THAT  EACH  ACCUSED  PERSON  HAS  A 
FAIR  AND  LEGAL  TRIAL,  IN  ORDER  TO  ENSURE  THAT  END,  IT  WILL  RE 
NECESSARY  FOR  YOU  FROM  TIME  TO  TIME  TO  PROVIDE  WEAPONS  TO  THE 
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DEFENCE  SO  THAT  THEY  CAN  PLACE  BEFORE  THE  COURT  THE  TOTAL 
PICTURE  IN  RELATION  TO  THE  PROSECUTION  AND  IT  HAS  BEEN  MY 
EXPERIENCE  THAT  WHEN  YOU  HAVE  DONE  THIS,  YOU  WILL  FEEL  FREE 
TO  PRESS  YOUR  CAUSE  VIGOROUSLY  AND  TO  FIGHT  IN  COURT  WITH 
A  CLEAR  CONSCIENCE  THE  FORENSIC  BATTLE  OF  THE  ACCUSED'S  GUILT 
OR  INNOCENCE  IN  ACCORDANCE  WITH  THE  TRADITIONS  OF  YOUR  OFFICE. 

IN  THE  COURSE  OF  A  TRIAL  IT  IS  VERY  EASY  TO  BECOME 
BLINDED  BY  THE  ANTICS  OF  SOME  DEFENCE  COUNSEL  AND,  NO  DOUBT, 

SOME  OF  YOU  HAVE  SUSTAINED  EXPERIENCE  WHICH  LEADS  YOU  TO 
QUESTION  WHY  I  SUGGEST  THAT  YOU  ASSIST  THE  DEFENCE  COUNSEL 
WHERE  NECESSARY,  ASIDE  FROM  YOUR  ROLE  AS  A  CROWN  ATTORNEY. 

AS  I  SEE  IT,  AND  I  HAVE  TRIED  TO  OUTLINE  THAT  FOR  YOU,  YOU 
MUST  NEVER  LOSE  SIGHT  OF  THE  FACT  THAT  THE  DEFENCE  COUNSEL, 

AS  A  MATTER  OF  PROFESSIONAL  OBLIGATION,  IS  INTERESTED  ONLY 
IN  OBTAINING  AN  ACQUITTAL  WITHIN  THE  LIMITS  OF  THE  LAW  AND 
ETIQUETTE,  WHEREAS  YOU,  AS  A  CROWN  ATTORNEY,  ARE  INTERESTED 
IN  JUSTICE  AND  JUSTICE  ALONE.  THESE  INTERESTS,  OF  COURSE, 

DO  NOT  COINCIDE  AND  YOUR  END  IS  THE  MUCH  MORE  DIFFICULT  TO 
ACHIEVE.  YOUR  CONDUCT  THROUGHOUT  A  PROSECUTION  MUST  BE  GOVERNED 
BY  THE  PRINCIPLE  WHICH  WE  HAVE  ACCEPTED  AS  THE  FOUNDATION  OF 
OUR  CRIMINAL  LAW,  NAMELY  THAT  EVERY  MAN  IS  INNOCENT  UNTIL 
PROVEN  GUILTY  BEYOND  A  REASONABLE  DOUBT.  IT  IS  THIS  PRINCIPLE 
WHICH,  IN  MY  VIEW,  DICTATES  YOUR  RELATIONS  WITH  DEFENCE  COUNSEL, 
IT  MAY  STICK  IN  YOUR  THROAT  SOMETIMES  TO  MAKE  THE  OVERTURES 
THAT  I  HAVE  SUGGESTED,  BUT  IN  THE  LONG  RUN  YOU  WILL  GAIN 
SATISFACTION  FROM  KNOWING  THAT  YOUR  CLIENT  IS  JUSTICE  AND  YOU 


a  o  a 


17 


17 


HAVE  SERVED  HER  HELL. 

THE  CROWN  ATTORNEY  AND  THE  BILL  OF  RIGHTS  -  NEW  DIRECTIONS 

I  HAVE  TRIED  TO  OUTLINE  FOR  YOU  YOUR  ROLE  IN  THE 
ADMIN  I  STRATI  OI-.  Or  JUSTICE  AS  I  SEE  IT.  i  HAVE  ALSO  TRIED 
TO  EMPHASIZE  YOUR  CONCERN  WITH  JUSTICE  IN  ITS  PUREST  FORM 
BECAUSE  I  FEEL  THAT  IN  OUR  CHANGING  SOCIETY  WE  WILL  HAVE  TO 
DEMONSTRATE  A  RESPONSIVENESS  AND  RECOGNITION  TO  THE  RIGHTS 
OF  ALL  THOSE  WHO  COME  BEFORE  THE  COURTS.  THERE  IS  PRESENTLY 
IN  MY  VIEW,  AN  OPPORTUNITY  FOR  THE  CROWN  ATTORNEY  TO 
DEMONSTRATE  ONCE  AND  FOR  ALL  THAT  HE  IS  NOT  SOLELY  A  LAWYER 
FOR  LAW  ENFORCEMENT  AGENCIES,  BUT  RATHER  THE  SERVANT  OF  THE 
PUBLIC  AT  LARGE  AND  THE  KEY  MAN  IN  THE  ADMINISTRATION  OF  A 
FAIR  AND  JUST  CRIMINAL  LAW  SYSTEM.  IT  WILL  BE  HIS  RESPONSI¬ 
BILITY  ABOVE  ALL  TO  MAKE  THAT  SYSTEM  WORK  SO  THAT  THE  PUBLIC 
RECOGNIZE  THAT  IT  NOT  ONLY  PROTECTS  THEM,  BUT  IS  FAIR  AND  JUST 
IN  ITS  OPERATION.  I  HAVE  EMPHASIZED  IN  MY  REMARKS  WHAT  I 
BELIEVE  TO  BE  THE  ENGLISH  APPROACH  TO  THE  ROLE  OF  THE  PROSECUTOR. 
MY  REASON  FOR  DOING  THIS  IS  THAT  IT  IS  MY  OPINION,  ALTHOUGH 
THIS  IS  NOT  UNIVERSALLY  SHARED,  THAT  THE  DECISIONS  OF  THE 
SUPREME  COURT  OF  CANADA  IN  THE  DRYBONES  CASES  AND  MORE  RECENTLY 
IN  THE  BROWNRIDGE  CASE,  HAVE  ESTABLISHED  THAT  THE  BILL  OF  RIGHTS 
AT  LAST  IS  GOING  TO  BE  PUT  INTO  PRACTICE  IN  THIS  COUNTRY,  THE 
PRACTICES  AND  PROCEDURES  FOLLOWED  IN  THE  CRIMINAL  COURTS  ARE 
GOING  TO  BE  ASSESSED  IN  THE  LIGHT  OF  THE  PRINCIPLES  LAID  DOWN 
IN  THAT  STATUTE.  THE  FUNDAMENTAL  PRINCIPLE  THAT  A  MAN  BE  DEEMED 
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INNOCENT  UNTIL  PROVEN  GUILTY  WILL  SUPPLEMENT  THE  EILL  OF 
RIGHTS  WHERE  IT  IS  SILENT  AND  OUR  COURTS  WILL,  IN  MY  VIEW, 
REQUIRE  THAT  THE  PRACTICES  AND  PROCEDURES  BEING  FOLLOWED 
MEET  THOSE  FUNDAMENTAL  PRINCIPLES,  THE  ATTORNEY  GENERAL  AND 
THE  CROWN  ATTORNEYS  ARE  THE  MEN  IN  OUR  SOCIETY  WHO  ARE  MOST 
CLOSELY  CONNECTED  WITH  THE  ADMINISTRATION  OF  THE  CRIMINAL 
LAW,  AND  I  SINCERELY  HOPE  THAT  WE  CAN  LEAD  THE  WAY  IN 
APPLYING  THOSE  PRINCIPLES  IN  THE  DAY  TO  DAY  OPERATION  OF  THE 
CRIMINAL  JUSTICE  SYSTEM,  FOR  TOO  LONG  NOW  IT  HAS  BEEN  OUR 
LOT  TO  REACT  TO  COURT  DECISIONS  AFTER  THE  EVENT.  IF  I  AM 
CORRECT  IN  MY  CONCLUSION  THAT  THE  ROLE  OF  THE  CROWN  ATTORNEY 
IN  THE  ADMINISTRATION  OF  JSUTICE  IS  THAT  OF  A  LOCAL  MINISTER 
OF  JUSTICE,  THEN  I  BELIEVE  I  AM  ENTITLED  TO  EXPECT  THAT  YOU 
WILL  TAKE  THE  INITIATIVE  IN  ENSURING  THAT  THOSE  TRIALS  WHICH 
TAKE  PLACE  IN  THE  COURTS  FOR  WHICH  YOU  ARE  RESPONSIBLE  MEET 
THOSE  FUNDAMENTAL  PRINCIPLES  WHICH  WE  ALL  HOLD  DEAR.  IN 
OPENING  I  INDICATED  BOTH  YOU  AND  I  ARE  NEW  TO  OUR  RESPECTIVE 
RESPONSIBILITIES,  THE  FACT  WE  ARE  NEW  GIVES  US  AN  OPPORTUNITY 
TO  TAKE  THE  INITIATIVE  IN  MEETING  THE  CHALLENGES  THAT  SOCIETY 
IS  GOING  TO  PUT  BEFORE  US.  I  AM  SATISFIED  THAT  IF  YOU  ALIGN 
YOURSELF  WITH  THE  CAUSE  OF  JUSTICE  ALONE,  YOU  WILL  NEVER  REGRET 
UNDERTAKING  THE  PUBLIC  DUTY  WHICH  MR.  JUSTICE  RAND  SO  ABLY 
DESCRIBED  AS  BEING  'THAT  IN  WHICH  IN  CIVIL  LIFE,  THERE  CAN  BE 
NONE  CHARGED  WITH  GREATER  PERSONAL  RESPONSIBILITY."  THERE  IS 
NO  MORE  DIFFICULT  ROLE  IN  THE  ADMINISTRATION  OF  JSUTICE  THAN  THAT 
OF  CROWN  ATTORNEY,  BUT  IT  IS  ALSO  EXCITING,  CHALLENGING  AND  WHEN 
CONSCIENTIOUSLY  DISCHARGED,  IT  CAN  BE  MOST  SATISFYING, 


